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Notes on Completing the Grant of Easement and Agreement

The Regents as Grantor

“Land”:
The description of University Land should include a street address, a building name or other description that identifies the general area in which the easement will be located with reasonable particularity.

Exhibits A & B: The description of the Easement Area should be a legal description (Exhibit A) and/or a map (Exhibit B) showing the location and area of the easement as precisely as possible.  The area granted should be the minimum area necessary for the grantee’s needs.

Easement:
Generally, describe the type of easement granted, e.g., utility, access, limited use of the location, etc.

Paragraph 1:
The use provision also should be limited as narrowly as possible, but still include all contemplated uses of the Easement Area.  Any limiting conditions of the use of the Easement Area should be carefully described.

Paragraph 7:
Grantor’s right to relocate the easement area is essential.  It is preferable that at least the first relocation be at Grantee’s expense, especially where the easement is granted as an accommodation.

Modifications:
Any modifications to the body of the easement form require consultation with RESS and, possibly, OGC and/or Risk Management. 


Execution:
The Easement must be executed on behalf of both the Grantor and the Grantee, and all signatures must be acknowledged by a Notary Public.

Recording:
The Easement must be recorded in the Office of the County Recorder of the county in which the Land is located.

Copies:
Copies of the fully executed recorded Easement should be provided to the campus real estate office and to RESS.

Recording Requested By

and When Recorded Mail to:

______________________________________________________________________________

No recording fee pursuant to Government Code §6103

GRANT OF EASEMENT AND AGREEMENT

THIS AGREEMENT is made this 


 day of  


, 20   , by and between THE REGENTS OF THE UNIVERSITY OF CALIFORNIA, a California public corporation, hereinafter referred to as “Grantor”, and 



        , hereinafter referred to as “Grantee”.

WHEREAS, Grantor is the owner of certain real property commonly known as _________________________ (the “__________”), located at _______________ [Street Address], in the City of ____________ , County of _______________, State of California (the “Land”); and
WHEREAS, Grantee has requested that Grantor grant an easement (the “Easement”) in a portion of the Land, which easement area is more fully described in Exhibit “A” and depicted on Exhibit “B” 
[describe] 



 (“Easement Area”), both attached hereto and incorporated herein by this reference (the “Easement Area”) for the purposes specified in this Agreement; and

WHEREAS, Grantor is willing to grant the Easement in the Easement Area to Grantee, subject to the terms and conditions set forth herein.

NOW, THEREFORE,

1.
Grantor hereby grants to Grantee a nonexclusive easement [over, under, on, and/or across][specify as applicable] the Easement Area for so long as the Easement Area is used continuously and exclusively for the purpose(s) of                                          [describe the specified use] [e.g., installation, operation, and maintenance of aerial and/or underground communication facilities consisting of poles, anchors, guys, wires, cables, crossarms, conduits, manholes, handholes, ground markers, pedestals, terminal equipment cabinets, other associated electrical conductors, underground structures, and necessary fixtures and appurtenances, operation of a facility (e.g., a parking lot]                                                             and provided that

              
[describe any limitations on the use] [e.g., the utility conduits are buried at least five (5) feet below the surface of Grantor’s land] and for no other purpose whatsoever (the “Easement Use”).  Grantor expressly reserves for itself, its successors and its assigns, the right to use the Easement Area for its own purposes, or to grant other easements or licenses at the same location as the Easement Area, so long as Grantor’s exercise of such right does not unreasonably interfere with the rights herein granted. 
2. As consideration for the grant of Easement provided for herein, Grantee agrees to [describe] [E.g., pay $___, perform certain activities to the benefit of Grantor, etc.]
3. Grantee shall repair and maintain the Easement Area together with any improvements constructed or installed thereon by Grantee or associated with Grantee’s use of the Easement Area.  The operation, repair and maintenance of such improvements and of the Easement Area shall be at Grantee’s sole cost and expense.

4. This Easement is subject to any and all liens, encumbrances, covenants, conditions, restrictions, reservations, contracts, leases and licenses, easements, and rights of way pertaining to the Land, whether or not of record.  The use of the word “grant” shall not imply any warranty on the part of Grantor with respect to the Easement or the Easement Area.

5. Grantee shall conduct all activities in the Easement Area in a safe, prudent and professional manner.  Grantee shall comply at Grantee’s sole cost and expense, in its use of and activities within the Easement Area, with all applicable laws, statutes, ordinances, codes, rules, regulations, orders, and applicable judicial decisions or decrees, as presently existing and hereafter amended, including but not limited to all applicable regulatory, environmental and safety requirements, of any federal, state, county, city, local, or other governmental or quasi-governmental authority, entity or body (or any department, agency or other instrumentality thereof), exercising jurisdiction over the Easement Area, and to property and persons on the Easement Area, including those of the University of California that are applicable to the Easement Area, including those pertaining to traffic enforcement (“Applicable Laws”)
6. Environmental Considerations; Grant of Easement As-Is:

(a)
Grantee shall not use, deposit or permit the use or deposit of any Hazardous Substance (as defined in subsection (d) below) in, on, or under the Easement Area or elsewhere on any other real property of Grantor.  Promptly upon discovery thereof, Grantee will notify Grantor of the discovery of any release, discharge, or emission of any Hazardous Substances or of the existence of any other condition or occurrence on the Easement Area that may pose a significant hazard to human health and safety or to the environment (“Environmental Condition”), whether or not such discovery necessitates any report to any other person or governmental authority.  Grantee will promptly notify Grantor of Grantee’s receipt of any notification from any governmental authority having jurisdiction over the Easement Area regarding any Environmental Condition on, in, under, or adjacent to the Easement Area or the compliance with, or failure to comply with, Applicable Laws by Grantee or any employee, agent, representative or contractor of Grantee.  Grantee shall promptly respond to, remedy and remediate (by removal and proper disposal or such other methods as shall be reasonably required by Applicable Laws) to the satisfaction of applicable governmental authorities having jurisdiction any discharge or release of any Hazardous Substance caused by Grantee, or any of its contractors, or resulting from Grantee’s activities in the Easement Area, and shall immediately notify Grantor of any such release or discharge.  For purposes of this Section 6, the term “respond” shall include, but not be limited to, the investigation of any Environmental Condition, the preparation of feasibility reports or remedial plans, and the performance of any cleanup, remediation, containment, maintenance, monitoring or restoration work.  All actions taken by Grantee pursuant to this Section 6 shall be done in Grantee’s name, and at Grantee’s sole cost.  Grantor shall have the right to participate in Grantee’s discussions with any regulatory agency regarding remedial activities undertaken by Grantee within the Easement Area or affecting the Easement Area or the Land.  Any such actions taken by Grantee shall be performed in a good, safe, workmanlike manner and shall minimize any impact on the activities or operations of Grantor, its employees, agents, representatives, students, guests or invitees on the Land.

(b)
Grantor disclaims the making of any representations or warranties, express or implied, by or on behalf of Grantor, or any employee, agent, or representative of Grantor regarding the Easement Area or matters affecting the Easement Area, including, without limitation, physical condition, title, soil condition, topography, subsurface conditions, Hazardous Substances or other environmental matters, and the use, fitness, value, or adequacy of the Easement Area for any particular purpose. Grantee, moreover, acknowledges that it has entered into this Easement Agreement with the intention of making and relying upon its own investigation of the physical, environmental, economic and legal condition of the Easement Area and that Grantee is not relying upon any representations and warranties made by Grantor or of any of Grantor’s agents, representatives, or employees, or anyone else acting or claiming to act on Grantor’s behalf concerning the Easement Area. Grantor hereby grants the easement to the Easement Area to Grantee in its “As-Is” condition, with all faults, and Grantee hereby assumes the risk that adverse physical, environmental, economic or legal conditions may not have been revealed by its investigations.
(c)
Grantee shall indemnify, protect, defend (with counsel reasonably acceptable to Grantor) and hold Grantor, and any officer, director, employee, or agent of Grantor, free and harmless from and against any and all losses, claims, penalties, liability or costs (including court costs and attorney's fees) incurred by reason of any actual or asserted failure of Grantee to fully comply with all Applicable Laws related to the environment.
(d)
For purposes of this Agreement, the term “Hazardous Substance” or “Hazardous Substances” shall mean and refer to any material or substance (i) defined as a “hazardous waste,” “extremely hazardous waste” or “restricted hazardous waste” under Sections 25115, 25117 or 25122.7, or listed pursuant to Section 25140 of the California Health and Safety Code, Division 20, Chapter 6.5 (Hazardous Waste Control law); (ii) defined as a “hazardous substance” under Section 26316 of the California Health and Safety Code, Division 20, Chapter 6.8 (Carpenter-Presley-Tanner Hazardous Substance Account Act); (iii) defined as a “hazardous material,” “hazardous substance” or “hazardous waste” under Section 25501 of the California Health and Safety Code, Division 20, Chapter 6.95, “Hazardous Substance” under Section 25281 of the California Health and Safety Code, Division 20, Chapter 6.7 (Underground Storage of Hazardous Substances); (iv) petroleum, natural gas, or other petroleum product; (v) asbestos; (vi) polychlorinated biphenyls (PCBs); (vii) listed under Article 9 or defined as “hazardous” or “extremely hazardous” pursuant to Article 11 of Title 22 of the California Administrative Code, Division 4, Chapter 20; (viii) designated as a “hazardous substance” pursuant to Section 311 of the Clean Water Act, 33 U.S.C. § 1251 et seq. (33 U.S.C. § 1321) or listed pursuant to Section 307 of the Clean Water Act (33 U.S.C. § 6903); (ix) defined as a “hazardous substance” pursuant to Section 101 of the Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. § 9601 et seq. (42 U.S.C. § 9602); (x) defined as a “hazardous waste” pursuant to the Resource Conservation and Recovery Act. 42 U.S.C. § 6901 et seq. (42 U.S.C. § 6901); (xi) laboratory wastes; (xii) experimental products, including genetically engineered microbes; (xiii) medical waste as defined in the Medical Waste Management Act, div. 20, chap. 6.1 of the California Health and Safety Code, (xiv) radon gas, or (xv) found to be a pollutant, contaminant, hazardous waste or hazardous substance in any reported decision of a federal or California state court, or which may give rise to liability under any federal or California common law theory based on nuisance or strict liability.

7. Grantor may relocate the Easement Area if, in the opinion of Grantor, it unreasonably interferes with the present or future use by Grantor of the Land.  [The first such relocation shall be at Grantee’s sole cost and expense with any subsequent relocation at Grantor’s expense; provided, however, that] Grantor shall provide to Grantee a substitute Easement Area reasonably suited to Grantee’s needs [at no cost to Grantee].
8. Grantee and its agents and contractors shall pay, when due, all claims for labor or materials furnished or alleged to have been furnished to or for Grantee at or for use in the Easement Area, which claims are or may be secured by any mechanics’ or materialmen’s liens against the Easement Area.  Grantee shall promptly cause any liens of any kind that may be placed against the Easement Area (or other portions of the Land if caused or created by Grantee, its agents, representatives, contractors, or employees) to be removed, excepting therefrom any liens caused or created by Grantor.  If Grantee or any of its agents or contractors shall, in good faith, contest the validity of any lien, claim or demand filed against the Easement Area, then Grantee shall, at its sole cost and expense defend Grantor against the same and shall pay and satisfy any such adverse judgment that may be rendered thereon before the enforcement thereof against Grantor or the Easement Area.  Grantor may require that Grantee or any of its agents or contractors furnish to Grantor a surety bond satisfactory to Grantor, in an amount equal to 150% of such contested lien claim or demand, indemnifying Grantor against liability for the same and holding the Easement Area free from the effect of such lien or claim.  In addition, Grantor may require Grantee to pay Grantor’s reasonable attorneys’ fees and costs in participating in any lien enforcement action if Grantor shall decide it is in its best interest to do so.
9. Grantee shall not [materially] interfere with the use by, and operation and activities of, Grantor on the Land, and Grantee shall use such routes and follow such procedures on Grantor’s property so as to result in the least damage and inconvenience to Grantor or any of Grantor’s employees, students, agents, guests or visitors to Grantor’s property.
10. Grantee shall be responsible for any damage to Grantor’s property or that of third parties resulting from any exercise of the rights herein granted, including but not limited to soil erosion, subsidence or damage resulting therefrom.  Grantee shall promptly repair and restore at its sole cost and expense to its original condition any of Grantor’s property, including, but not limited to, roads, utilities, and fences that may be altered, damaged or destroyed in connection with Grantee’s exercise of the Easement or use of the Easement Area.

11. This grant of Easement is made on the express condition that Grantor is to be free from all liability by reason of injury or death to persons or injury to property from whatever cause arising out of Grantee’s, its contractors’, agents’, officers’, employees’, invitees’, or licensees’ exercise of rights granted pursuant to this Easement or use of the Easement Area or of any improvements or personal property of Grantee thereto or thereon, including any liability for injury or death to the person or property of Grantee, its contractors, agents, officers, employees, invitees, or licensees, or to any property under the control or custody of Grantee.  Grantee hereby covenants and agrees to defend (with counsel reasonably approved by the Grantor) and indemnify Grantor, its officers, employees, agents, students, invitees and guests, and save them harmless from any and all claims, demands, liabilities, obligations, judgments, awards, fines, losses, damages, expenses, charges or costs of any kind or character whatsoever (including reasonable attorneys’ and consultants’ fees, expert fees and court costs) on account of, or arising directly or indirectly from or out of any such injury or losses caused or claimed to be caused by the exercise of the Easement or use of the Easement Area by Grantee, its contractors, agents, officers, employees, invitees, or licensees, however occurring, other than, and except to the extent of, those caused solely by the willful or negligent acts or omissions of Grantor, its agents, invitees, or employees.

12. As consideration for the Easement herein granted, Grantee expressly covenants and agrees that the Easement Area shall be retained and used only for the Easement Use specified in this Agreement and for no other purpose whatsoever.  Any activities in or uses of the Easement Area that are inconsistent with the specific Easement Use are prohibited.  Should Grantee expand the uses in any respect beyond the specific Easement Use, such expansion shall be considered an abuse of the Easement and shall entitle Grantor to the remedies provided for herein.  Accordingly, the parties agree that any of the following events (each, a “Termination Event”) shall automatically terminate this Agreement and thereupon the Easement and all rights of Grantee granted herein shall cease, determine and be void:
(a)
Failure of Grantee to diligently develop and commence to utilize the Easement Area for the Easement Use and such failure continues for a period of [____________ months] or longer (subject to Force Majeure events); or
(b)
Non-use of the Easement or the Easement Area for the Easement Use by Grantee for a continuous period of [____________ months] or longer (subject to Force Majeure events); or

(c)
Failure of Grantee to perform its obligations or observe any other covenant or undertaking required of it under this Agreement and such failure continues for a period of ten (10) days after Grantee’s receipt of written notice thereof from Grantor specifying such failure.  If the nature of Grantee’s obligation is such that more than ten (10) days are required for performance, then a Termination Event shall not be deemed to have occurred if Grantee commences performance within such ten (10) day period and thereafter diligently prosecutes the same to completion; or

(d) 
Any change or expansion of the use of the Easement Area in lieu of or beyond the Easement Use.
Upon the occurrence of a Termination Event and the termination of the Easement, any and all interest in the Easement Area granted by this Agreement shall automatically revert to Grantor or its assigns and successors, without the necessity of any further action to effect said reversion.  Notwithstanding the foregoing, Grantee shall, at Grantee’s sole cost and expense, no more than ninety (90) days after the happening of the Termination Event, deliver to Grantor a properly executed and acknowledged quit-claim deed conveying all of Grantee’s rights and interest in and to the Easement Area to Grantor, along with such other conveyances or instruments with respect to the Easement Area as may be required in order for Grantor to clear title to the Easement Area.  On demand by Grantor, upon the happening of a Termination Event, Grantee shall promptly remove any and all improvements it installed in, on, under or above the Easement Area.  At the option of Grantor, if any such improvements are not removed, Grantor may either remove the improvements and charge Grantee for the reasonable costs of such removal, or all such improvements shall become the property of Grantor at no cost to Grantor.
13. Grantee alone shall pay all taxes, charges or use fee(s) levied by any governmental agency against Grantee’s interest in the Easement Area, or against any of the Land solely as a result of the Easement herein granted.
14. [TO BE REVIEWED BY RISK MANAGEMENT] Grantee, at its sole cost and expense, shall insure its activities in connection with this Agreement and obtain, keep in force and maintain insurance as follows: 

 
(a)
Commercial Form General Liability Insurance (contractual liability included) with minimum limits as follows: 

Each Occurrence 




$________

Products/Completed Operations Aggregate 

$________

Personal and Advertising Injury 


$________

General Aggregate




$________

  

If the above insurance is written on a claims-made form, it shall continue for three (3) years following termination of this Agreement.  The insurance shall have a retroactive date of placement prior to or coinciding with the date of this Agreement.

 
(b)
Business Automobile Liability Insurance for owned, scheduled, non-owned, or hired automobiles with a combined single limit of not less than ______________________ dollars ($__________) per occurrence. 

 
(c) 
Property, Fire and Extended Coverage Insurance in an amount sufficient to reimburse Grantee for all of its equipment, trade fixtures, inventory, fixtures and other personal property located on the Easement Area including improvements hereinafter constructed or installed.

(d)  
Workers' Compensation as required by California law. 

 
 
(e)  
Such other insurance in such amounts which from time to time may be reasonably required by the mutual consent of Grantee and Grantor against other insurable risks relating to performance.

 
The coverages referred to under a. and b. of this Section 14 shall include "THE REGENTS OF THE UNIVERSITY OF CALIFORNIA" as an additional insured. Grantee, upon the execution of this Agreement, shall furnish Grantor with certificates evidencing compliance with all requirements. Certificates shall provide for thirty (30) days (ten (10) days for non-payment of premium) advance written notice to Grantor of any material modification, change or cancellation of any of the above insurance coverages.  The coverages required herein shall not limit the liability of Grantee.

15. Grantee represents and warrants to Grantor that the entity(ies) or individual(s) constituting Grantee, or which may own or control Grantee, or which may be owned or controlled by Grantee, or which may be an affiliate of Grantee, are not a Foreign Source, as defined in Section 117 of the Higher Education Act (HEA) of 1965.  If, at any time while this Agreement is in effect, any such entity(ies) or individual(s) shall be deemed to be a Foreign Source, Grantee shall promptly notify Grantor of such fact and shall provide all relevant information required to be reported by Grantor under the HEA.  [NOTE: If Grantee cannot make this representation, please consult with Real Estate Services and Strategies for reporting requirements]
16. This instrument contains the entire agreement between the parties relating to the rights herein granted and the obligations herein assumed.  Any oral representations or modifications concerning this instrument shall be of no force or effect except in a subsequent modification in writing, signed by the party to be charged.
17. To facilitate execution, this instrument may be executed in as many counterparts as may be convenient or required. It shall not be necessary that the signature of, or on behalf of, each party, or that the signature of all persons required to bind any party, appear on each counterpart. All counterparts shall collectively constitute a single document. It shall not be necessary in making proof of this document to produce or account for more than a single counterpart containing the respective signatures of, or on behalf of, each of the parties hereto. Any signature page to any counterpart may be detached from such counterpart without impairing the legal effect of the signatures thereon and thereafter attached to another counterpart identical thereto except having attached to it additional signature pages.
18. Grantee shall not voluntarily or by operation of law assign, transfer, license, or otherwise transfer all or any part of its rights, duties, or interests in this Agreement without Grantor’s prior written consent, which may be granted or withheld in Grantor’s sole discretion.  Any attempt to make an assignment in violation of this provision shall be null and void.   This Agreement shall be binding on and shall inure to the benefit of the parties and their respective successors and permitted assigns, except as restricted by this Agreement.   
 (Signatures appear on following page)

IN WITNESS WHEREOF, the parties hereto have executed this instrument the day and year first above written.

GRANTOR:

THE REGENTS OF THE UNIVERSITY OF CALIFORNIA




By











Its ______________________________________________
GRANTEE:














By












By










CERTIFICATE OF ACKNOWLEDGEMENT OF NOTARY PUBLIC

STATE OF CALIFORNIA,             )

COUNTY OF _________________)fillin "" \d ""
On 
before me, _______________________________________,

(insert name and title of the officer)

personally appeared 
,

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature   ______________________________________

(Seal)

                                  (Signature of Notary Public)


CERTIFICATE OF ACKNOWLEDGEMENT OF NOTARY PUBLIC

STATE OF CALIFORNIA,             )

COUNTY OF _________________)fillin "" \d ""
On 
before me, _______________________________________,

(insert name and title of the officer)

personally appeared 
,

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature   ______________________________________

(Seal)

                                  (Signature of Notary Public)

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the document, to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.





A notary public or other officer completing this certificate verifies only the identity of the individual who signed the document, to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.
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